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(i) 
QUESTION PRESENTED 


Where an alien who is a Jew, and faces deportation, seeks ad- 
ministrative relief on the ground of fear of persecution if returned 
to the country of his birth, and where Anti-Semitism is rampant in 
said country, is the denial of relief to said alien by the Immigra- 
tion and Naturalization Service, based on isolated business negotia- 


tions with persons reputed to be sympathetic to the communist 


cause, arbitrary and capricious? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 


Court for the District of Columbia granting defendant-appellee's motion 
for summary judgment, dismissing the complaint, and denying plaintiff- 
appellant's motion for preliminary injunction. Appellant invoked the 
jurisdiction of the District Court under the Declaratory Judgments Act, 
62 Stat. 964 (1948), as amended, 28 U.S.C. 2201 (1952) and the Ad- 
ministrative Procedure Act, 5 U.S.C. 1001. This Court has jurisdic- 
tion of this appeal under 28 U.S.C. 1291. 





2 
STATEMENT OF THE CASE 


Appellant, a native of Poland, and a member of the Jewish faith, 
emigrated from Poland to the Far East in 1922. He was admitted to the 
United States from China on May 28, 1949, on a transit visa which was 
valid until July 13, 1949, and has remained in the United States contin- 
uously thereafter. He is married and has an American citizen child. 
The last order of deportation was issued on March 5, 1956, on the ground 
that appelant had remained in the United States for a longer time than 
permitted. 


On May 25, 1955, appellant applied for relief under Section 6 of 
the Refugee Relief Act of 1953, on the ground that he would be persecuted 
or feared persecution on account of his race, religion, or political opin- 
ion if he returned to his native Poland. This relief was denied on No- 
vember 2, 1955. On June 25, 1957 the Section 6 proceeding was re- 
opened on motion of the Immigration and Naturalization Service. After 


hearings, appellant was again denied an adjustment of status under Sec- 
tion 6, on December 16, 1957, (J.A. 3), on the ground that: 


The record reveals that the applicant has had 
dealings with individuals reputed to be Sympathetic 
to the communist cause in China and that he carried 
on negotiations with an organization affiliated with 
the U.S.S.R. and the Trade Section of the Soviet 
Embassy in the United States. In view of such 
connection and business transactions with com- 
munist organizations and individuals sympathetic 
with the communist cause, it is our conclusion 
that the applicant has failed to establish that he 
would be persecuted or that he fears persecution 
if returned to a country under communistic domina- 
tion. Accordingly, his application will be denied. 


On March 27, 1957, appellant applied for relief under Section 243(h) 
of the Immigration and Nationality Act of 1952. This relief was denied 
on March 17, 1958; the Immigration and Naturalization Service basing 
its decision on the previous denial of relief under Section 6 (J.A. 5). 
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On May 29, 1958, appellant filed a complaint for declaratory judg- 
ment in the United States District Court for the District of Columbia, al- 
leging that the denial of relief under Section 6 and Section 243(h) was 
arbitrary and capricious. (J.A. 7) The answer was filed by the appel- 
lee on July 28, 1958, denying the material allegations of the complaint 
(J.A. 9). 


On December 19, 1958, appellant filed a motion for restraining 
order and preliminary injunction, (J.A. 10); appellee filed a cross- 


motion for summary judgment on the same date (J.A. 11). On January 


6, 1959, the District Court granted appellee's motion for summary judg- 
ment, dismissed the complaint, and denied appellant's motion for pre- 
liminary injunction (J.A. 14). A notice of appeal was filed with this 
Court on January 6, 1959 (J.A. 14). 


STATUTES INVOLVED 


Section 6, Refugee Relief Act of 1963, 67 Stat. 400, 50 U.S.C.A., 
App. 1971(d), which reads in pertinent part as follows: 


Any alien who establishes that prior to July 1, 
1953, he lawfully entered the United States as a 
bona fide non-immigrant and that he is unable to 
return to the country of his birth, or nationality, 
or last residence because of persecution or fear 
of persecution on account of race, religion, or 
political opinion, * * * may, not later than 
June 30, 1955, apply to the Attorney General of 
the United States for an adjustment of his im- 
migration status. If the Attorney General shall, 
upon consideration of all the facts and circum- 
Stances of the case, determine that such alien 
has been of good moral character for the pre- 
ceding five years and the alien was physically © 
present in the United States on the date of the 
enactment of this Act (August 7, 1953) and is 
otherwise qualified under all other provisions 
of the Immigration and Nationality Act (Chapter 
12 of Title 8) ...., the Attorney General shall 
report to the Congress all the pertinent facts in 
the case ... 
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Section 243 (h) of the Immigration and Nationality Act of 1952, 66 
Stat. 212, 8 U.S.C.A. 1253(h): 
(h) The Attorney General is authorized to 
withhold deportation of any alien within the 
United States to any country in which in his 
opinion the alien would be subject to physical 


persecution and for such period of time as he 
deems to be necessary for such reason. 


STATEMENT OF POINTS 


1. The denial of relief to appellant by the Immigration and Natural- 
ization Service under Section 243(h) of the Immigration and Nationality 
Act of 1952 and Section 6 of the Refugee Relief Act of 1953, was arbitrary 
and capricious and constituted an abuse of discretion. 


2. The Immigration and Naturalization Service and the District 
Court erred in not taking judicial notice that appellant had reason to fear 


persecution on account of his religion or political opinion if he returned 
to Poland. 


SUMMARY OF ARGUMENT 


Appellant, a devout Jew, has sought administrative relief from 
deportation to Poland principally on the ground of his fear of persecution 
asaJdew. This very real fear is not cancelled out by one or more busi- 
ness dealings with persons reputed to be sympathetic to communism. 


Persecution or fear of persecution by non-governmental as well as 
official elements of a country is encompassed by the statute. 


Anti-Semitism is rife in Poland, a fact within the scope of judicial 
knowledge. 
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ARGUMENT 
I 


THE DECISIONS OF THE IMMIGRATION AND NATURAL= 
IZATION SERVICE DENYING RELIEF TO APPELLANT 
WERE ARBITRARY AND CAPRICIOUS 


Appellant, an admittedly deportable alien, applied for and was 
denied administrative relief under Section 6 of the Refugee Relief Act of 
1953 and Section 243 (h) of the Immigration and Nationality Act of 1952. 
His claim for relief, under both statutes, was predicated principally on 
his fear of persecution, as a Jew, if deported to Poland (J.A. 1) 


In denying the requested relief to appellant, the Immigration and 


Naturalization Service relied on evidence in the record that appellant was 


acquainted with, and had business dealings with several individuals re- 
puted to be sympathetic to the Communist cause (J.A. 4). It was ap- 
pellant's testimony, however, that he was not aware of their political 
affiliations, and that any such dealings were purely in connection with the 
import and export business which he conducted in China (J.A. 4). In 
addition, the Immigration and Naturalization Service presumably based 
its decisions denying relief to appellant on an admitted contact appellant 
had with the Amtorg Trading Corp. in New York City and the Trade Sec- 
tion of the Soviet Embassy in Washington, in connection with negotiations 
for the barter of tallow in exchange for manganese (J.A. 4). Appellant 
asserted that the possibility of such a barter transaction was broached to 
him by an acquaintance and that he consulted counsel in connection there- 
with. The negotiations were terminated by appellant upon learning that 
the Government looked with disfavor on such transactions (J.A. 4). 


It is submitted, that the denial of relief to appellant based on an 
isolated and unconsummated business transaction with individuals 
reputed to be sympathetic to the Communist cause was arbitrary and 
capricious. The Government has not alleged that appellant was or is a 
member of the Communist Party. The administrative record, moreover, 
contains evidence that appellant is a pious Jew and has been opposed to 
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all forms of totalitarianism (J.A. 4). 


It may well be that appellant was imprudent in entering into the 
aforementioned business transaction, but certainly this was not a suf- 
ficient basis for a finding that he failed to establish that he would be per- 
secuted or that he fears persecution if he is deported to Poland. 


Appellant applied for relief under Section 243 (h) of the Immigration 
and Nationality Act of 1952 and Section 6 of the Refugee Relief Act of 1953. 
Judicial review of the Attorney General's discretion in 243(h) cases is 
undoubtedly limited. United States ex rel. Dolenz.v. Shaughnessy, 206 
F. 2d 392, 1953. The scope of review in Section 6 cases, however, is 
governed by the provisions ofthe Administrative Procedure Act, and 
hence the substantial evidence rule must apply. Universal Camera Corp. 
v. National Labor Relations Board, 340 U.S. 474. In addition, the very 
language used in Section 6 provides internal evidence of a broader policy 
on the part of Congress in enacting that section, when that language is 
compared with the wording of 243(h). While both provisions deal with 
the problem of a deportee facing deportation to a country where he may 
be persecuted, under Section 243(h) the immigrant must show fear of 
“physical persecution" and even then, action on the part of the Attorney 
General is discretionary. 


Under Section 6, it is sufficient that the alien show “persecution or 
fear of persecution on account of race, religion or political opinion." 
Thereafter, it is apparently mandatory upon the Attorney General that he 
submit the matter to Congress for further action if he finds facts sup- 
porting the existence of the statutory condition. It is evident that Sec- 
tion 6, enacted subsequent to 243(h), by broadening the persecution 


clause to include persecution or fear of persecution and not merely 


physical persecution, reflects a liberal and remedial purpose on the 
part of Congress and should therefore be construed to effectuate that 
purpose. Petition of D'Antonio, 139 F. Supp. 719, 1956. 
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It also may be noted that Section 6 is worded in the alternative, in 
that the requisite persecution or fear of persecution established by the 
alien may be on account of "race, religion or political opinion." Thus, 
it is clear that an alien is not restricted to a showing of political perse- 
cution under Section 6, but may rely solely on evidence of persecution 
because of his religious beliefs. Assuming arguendo, that there is 
some correlation between appellant's business transactions with indi- 
viduals reputedly sympathetic with the communist cause and the likeli- 
hood of appellant being persecuted if returned to a country under Com- 
munist domination, i.e. Poland, it does not negative appellant's asser- 
tion that as a Jew he fears persecution in Poland because of his religious 
beliefs. (J.A. 1-2). 


In addition, assuming the Communist controlled government of 
Poland would, in effect, welcome appellant with open arms, it does not 
follow that appellant would not be persecuted by non-governmental ele- 
ments of the Polish population. Under Section 6 of the Refugee Relief 
Act, it is submitted, it is not incumbent upon an alien to show that his 
fear of persecution is fear of persecution by the government of the 


country in question. Fear of persecution at the hands of any terrorist 


group within the foreign country would satisfy the requirements of Sec- 
tion 6. See Lavdas v. Holland, 235 F. 2d 955, 1956; Petition of 
D'Antonio, supra. 


I 


JUDICIAL NOTICE MUST BE TAKEN OF ANTI- 
SEMITISM EXISTING IN POLAND TODAY 


This Court, it is respectfully submitted, must take judicial notice 
of the fact that Poland is under Communist domination; that communism 
is irreligious and anti-religious, and has repeatedly persecuted persons 
of various faiths due to their religious beliefs; and that Anti-Semitism 
pervades every sector of life in Poland today (J.A. 12-14). It should 
be noted that in mid-1957 there were but 40,000 Jews remaining in 
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Poland out of a total population of 3,500,000 before World War II. 
More than 3,000,000 Jews were killed by the Nazis and most of the 
Survivors emigrated during the years 1946 to 1950. During 1956, the 
new record year of the Poles’ hatred for the remnant of the former 
Jewish community of millions, more than half of the pitiful remnant of 


the once numerous Jewish population was driven from the country.) It 


is conceivable that within a few years, based on the recent exodus of 
Jews from Poland, the Jewish population of Poland will be non-existent. 


In numerous cases, the courts have taken judicial notice of condi- 
tions existing in foreign countries where relief was Sought by an alien 
based on fear of persecution. In Fong Sen v. Immigration and Natural- 
ization Service, 137 F. Supp. 236, 234 F. 2d 656, the Court took judi- 
cial notice of the fact that Hong Kong was a British Crown Colony and 
that the British authorities there have not engaged in any persecution. 
In United States ex rel. Cantisani v. Holton, 248 F. 2d 737, 1957, the 
Court took judicial notice that Italy was controlled by the Christian 
Democratic Party, which has a long record of antagonism to communism. 
Similarly, in United States ex rel, Leong Choy Moon v. Shaughnessy, 
218 F. 2d 316, 1954, the Court took judicial notice of the hazardous 
conditions existing on the mainland of China. 


The humane purpose of Congress in enacting Section 243(h) of the 
Immigration and Nationality Act of 1952 and Section 6 of the Refugee 
Relief Act of 1953 was manifestly to prevent the return of a person to a 
country where he has reason to fear persecution. In the light of the 
Anti-Semitism rampant in Poland today, the denial of relief to appellant 
under the aforesaid statutes was arbitrary and capricious and constituted 
an abuse of discretion. 


ee 
1 


Current Events In Jewish Life, a Quarterly Survey, Series X, April- 
August, 1957, No. 3, Institute of Jewish Affairs, World Jewish Congress. 
P. 21-22. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgment of 
the District Court be reversed, and appellant's motion for preliminary 
injunction be granted. 


SOL M, ALPHER 
ERNEST M. SHALOWITZ 


332 Southern Building 
Washington 5, D. C. 


Attorneys for Appellant 
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Immigration Service Decision of December 16, 1957, 
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Immigration Service Decision of March 17, 1958, 
Denying Relief under Section 24Xh) of the 
Immigration and Nationality Act of 1952 


Compiaint, Filed May 29, 1958 ol Oelrsntee 
Answer, Filed July 28, 1958 . . . - 


Motion of Appellant for Restraining Order and 
Preliminary Injuction, Filed December 19, 
1958 . _ o o oe e e = 


Motion of Appellee for Summary Judgment, 
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Exhibits A and B attached to Appellant's Points and 
Authorities, Filed January 2, 1959 . 0 o 


Exhibit A -- Jewish Telegraphic Agency Daily 
Bulletin of June 12, 1958 (Excerpts ) . 
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Order Granting Appellee's Motion for Summary 
Judgment Dismissing the Complaint and 
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Injunction, Filed January 6, 1959 . . . 
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JOINT APPENDIX 


EXHIBIT NO, 1 


U.S. DEPARTMENT OF JUSTICE 7 5-3-57 
IMMIGRATION & NATZN. SERVICE xX 


In the Matter of Staying Deportation of 
GEORGE SAMUELS 
File #A7 243 144 


under Section 243.3(b) Title 8 
Code of Federal Regulations 


$25.00 FEE PAID No. 185-19 
Immigration and Naturalization 
Service -- New York, N. Y. 
Mail Unit - Date 3-27-57 
Accepted by J.G.W. 


State of New York ) 
) ss 
County of New York ) 


GEORGE SAMUELS, being duly sworn, deposes and says: 


I am the alien whose deportation is sought on the ground that after 
admission as a transit, I had remained in the United States for a longer 
period than permitted. Deportation is to be made to Poland. 

I was born in Poland in 1905 and resided there until I was six 
years of age, when my parents took me to the Far East. They returned 
to Poland with me in 1921, when I was sixteen years of age, and I left 
Poland within two years of that time, settling in the Far East, in 
Singapore, and Shanghai, where I was in the export business from 1931 
to 1948. 

It is clear then, that Poland is not my home, altho I was born 
there and spent part of my youth there. 

—rook am of the Hebrew faith and I do not need documentary proof to 
evidence the conditions of Jewish people in Poland. It is known to the 
State Department and other official circles that Poland at this time is 
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granting permission to certain Jews to leave Poland, where they are 
being persecuted and deprived of all their rights. 

In addition to the racial situation, Poland is a Communist country. 
I am and always have been opposed to that form of government, or any 
totalitarian form of government. And it is also well-known that any one 
who has spent a considerable length of time in the United States is a 
natural enemy of Communism and is not tolerated in Communist coun- 
tries. I have never done anything in my life that is not acceptable toa 
country dedicated to democratic principles. 

I came to this country in June of 1949 in transit to Venezuela. My 
son was stricken while here and died in New York City. The visa for 
Venezuela expired and we remained here. My wife andI have a son 
born in the United States, now almost 7 years of age. My wife's case 
for adjustment of status is pending in Congress at this time. 

I definitely fear for my life and liberty and am certain to suffer 
persecution because of my race and political beliefs and I pray that the 


Attorney General, pursuant to the authority vested in him, stay my 


deportation. 


Sworn to before me this 
20th day of March, 1957. /s/ George Samuels 


/s/ Minerva Salzman 

Notary Public, State of New York 

No. 24-8746300 

Qualified in Kings County 

Cert. filed with N.Y. Co. Clk, 
Commission Expires March 30, 1958. 





3 
United States Department of Justice 
Immigration and Naturalization Service 
(No Appeal) 

File A - 7 243 144 New York, N. Y. 
Serial No. 000915 
In Re: GEORGE MARCUS SAMUELS 
Proceedings under Section 6 of the Refugee Relief Act of 1953 


In Behalf of Applicant: Minerva Salzman, Attorney 
11 Park Place, New York, N. Y. 


Application: Adjustment of Immigration Status. 


The applicant is a 51 year old married male, a native of Poland, 
and last a citizen of that country, who last arrived in the United States 
at the port of New York on May 28, 1949, as a passenger on the S. S. 
Saturnia, and was admitted on June 13, 1949, in transit to Venezuela 
until July 13, 1949. On November 3, 1955, the Acting Regional Com- 
missioner denied his application for adjustment of status under Section 6 
of the Refugee Relief Act of 1953, on the ground that confidential informa- 


tion indicated that the applicant would be inadmissible to the United 
States under Section 212(27) of the Immigration and Nationality Act. On 
June 25, 1957, the Acting Regional Commissioner reopened the proceed- 


ings to bring the record up-to-date and for such other purposes as might 
be appropriate. 

The applicant has testified that at the time of his entry it was his 
intention to proceed to Venezuela, but because his son was sick he was 
unable to do so, and subsequently decided to remain in the United States. 
Upon due consideration of the evidence of record, the conclusion is war- 
ranted that at the time of the applicant's arrival he was a bona fide non- 
immigrant transit and was lawfully admitted to the United States as such. 

According to the record, the applicant left Poland about 1922 with 
his parents and proceeded to Singapore. Thereafter, he went to The 
Philippine Islands whence he departed for Shanghai, China. He lived 
in Shanghai from about June 1931 until his departure for the United 
States in January 1949. He testified that he was stateless while in 
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Singapore and The Philippine Islands. From all the evidence, it appears 
that the place of his last residence was China. 

Fhe applicant has stated that he is unable to return to Poland, the 
country of his birth, or China, the country of his last residence, be- 
cause of his opposition to Communism. He claims that he is a religious 
Jew and was a member of the anti-Communist club in Shanghai and an 
active member of a Jewish congregation in Shanghai during his residence 
there. In support of his testimony, he has submitted statements from 
several rabbis who knew his activities in China, attesting to his religious 
activities there, 

There is evidence in the record that while in China the applicant 
was acquainted with, and had dealings with several individuals reputed 
to be sympathetic to the Communist cause. The applicant, however, 
has. testified that he was not aware of their political affiliations, and 
that any such dealings were purely in connection with the import and 
export business which he conducted in China. About 1954, after his 
arrival in the United States, the applicant admittedly contacted the 
Amtorg Trading Corporation in New York City and the Trade Section of 
the Soviet Embassy in Washington in connection with negotiations for the 
barter of tallow in exchange for manganese. He claims that the pos- 
Sibility of such a deal was first broached to him by an acquaintance and 
that he consulted counsel in connection therewith. Affidavits from two 
attorneys confirm the respondent's claim that he consulted with them 
concerning the transaction. The applicant testified that he terminated 
negotiations when he was advised by an F.B.I. agent that such negotia- 
tions were frowned upon. 

The record reveals that the applicant has had dealings with in- 


dividuals reputed to. be sympathetic to the Communist cause in China 


and that he carried on negotiations with an organization affiliated with 

the U.S.S.R. and the Trade Section of the Soviet Embassy in the United 
States. In view of such connections and business transactions with 
Communist organizations and individuals Sympathetic with the Communist 
cause, it is our conclusion that the applicant has failed to establish that 
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he would be persecuted or that he fears persecution if returned to a 
country under Communistic domination. Accordingly, his application 
will be denied. 


ORDER: IT IS ORDERED that the alien's application for adjust- 
ment of immigration status under the provisions of Section 6 of the 
Refugee Relief Act of 1953, be denied for the reason that the applicant 
has not established that he would be persecuted or that he fears persecu- 
tion on account of race, religion or political opinion if returned to the 
country of his birth or last residence. 


/s/ H.R. Landon 
REGIONAL COMMISSIONER 


Dec. 16, 1957. 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


File: A-7 243 144 New York, N. Y. 


MEMORANDUM AND RECOMMENDATION OF THE 
SPECIAL INQUIRY OFFICER 


Feb. 28, 1958 


In the Case of 
GEORGE MARCUS SAMUELS 


Applicant for Relief under Section 243(h) 
of the Immigration and Nationality Act 


IN BEHALF OF APPLICANT: Minerva Salzman, Esq. 
11 Park Place 
New York, N. Y. 


The applicant is 51 years of age, a married male alien, a native 
of Poland and last a national of that country. He arrived in the United 
States at the port of New York on May 28, 1949, when he was admitted 
in transit to Venezuela until July 13, 1949. On March 5, 1956 a warrant 
was issued directing his deportation pursuant to the Immigration Act of 
1924, on the ground that he had remained in the United States for a longer 
time than permitted. 
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On March 27, 1957, the applicant requested relief under Section 
243(h) of the Immigration and Nationality Act. In support of the appli- 
cation he submitted an affidavit executed March 20, 1957, in which he 
alleged: that he is of the Hebrew faith and that persons of the Jewish 
faith are persecuted in Poland and being deprived of all their rights; 
that he has always been opposed to the Communist form of government 
and fears for his life and liberty because of his race and political beliefs. 

The applicant appeared before the undersigned for examination on 
May 3, 1957. It was stipulated at that time that an application previously 
filed by the applicant for relief under Section 6 of the Refugee Relief Act, 
executed May 25, 1955 together with the record of the proceedings there- 
under, should be received in evidence as one exhibit, and marked Ex- 
hibit #3. Such application had been previously denied by the Regional 
Commissioner, Northeast Region on November 3, 1955, on the basis of 
confidential information from which it appeared that the applicant would 
be inadmissible to the United States under Section 212(a)(27) of the 
Immigration and Nationality Act. 

On June 25, 1957 the Regional Commissioner, Northeast Region, 
on his own motion, reopened the proceedings under Section 6 of the 
Refugee Relief Act of 1953. Thereafter, on December 16, 1957, the 
Regional Commissioner again denied the application for relief under 
Section 6 of the Refugee Relief Act of 1953 on the ground that the appli- 
cant had not established that he would be persecuted or that he feared 
persecution on account of race, religion or political opinion if he returned 


to Poland. Since the issue of persecution under Section 243(h) of the 
Immigration and Nationality Act is substantially the same as that issue 
under Section 6 of the Refugee Relief Act of 1953, the Special Inquiry 
Officer deems it sufficient to quote only one paragraph from the 


Regional Commissioner's order of December 16, 1957: 
The record reveals that the applicant has had dealings with 
individuals reputed to be sympathetic to the communist cause 
in China and that he carried on negotiations with an organiza- 
tion affiliated with the U. S. S. R. and the Trade Section of 
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the Soviet Embassy in the United States. In view of such con- 

nections and business transactions with communist organiza- 

tions and individuals sympathetic with the communist cause, 

it is our conclusion that the applicant has failed to establish 

that he would be persecuted or that he fears persecution if 

returned to a country under communistic domination. Accord- 

ingly, his application will be denied. 

Under the circumstances, the Special Inquiry Officer will recom- 
mend denial of the application for relief under Section 243(h) of the 
Immigration and Nationality Act. 

RECOMMENDATION: It is recommended that the application to 
withhold deportation to Poland under Section 243(h) of the Immigration 
and Nationality Act be denied on the ground that the applicant has failed 
to establish that he would be subject to physical persecution if so de- 
ported. 


/s/ Reuben Speiser 
Special Inquiry Officer 
Approved: 3/17/58 
/s/ H. R. Landon 


Regional Commissioner 
F. P. W. 


[ Filed May 29, 1958] ene 4s 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SAMUELS 
702 44th Street 
Brooklyn, New York 
Plaintiff ; 
vs. . CIVIL ACTION No. 1389-'58 
WILLIAM ROGERS, Attorney General 
of the United States 
Department of Justice 
Washington, D. C. 
Defendant 


COMPLAINT 
(For Declaratory Judgment, etc.) 


1. Jurisdiction is by virtue of the Declaratory Judgment Act (28 
U.S.C. 2201) and the Administrative Procedure Act (5 U.S.C. 1001). 
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2. Plaintiff is a native and national of Poland, who last entered 
the United States on May 28, 1949, as a visitor in transit to Venezuela. 


3. Defendant is the Attorney General of the United States and is 
charged with the statutory duty to determine, after appropriate hearings, 
whether aliens are to be deported from the United States, and supervises 
the administration of the Immigration and Naturalization Service and the 
Board of Immigration Appeals. 

4. The plaintiff has remained continuously in the United States 
Since his entry. 

o. On or about May 25, 1955, plaintiff requested an adjustment of 
his status as an alien under Section 6 of the Refugee Relief Act of 1953 
on the ground that he would be persecuted or that he feared persecution 
on account of race, religion or political opinion if he returned to Poland. 
By order of the Regional Commissioner, Northeast Region, dated 
November 3, 1955, plaintiff was denied the requested relief. 

6. On March 5, 1956, deportation proceedings against plaintiff 
were begun by agents of the defendant on the ground that the plaintiff had 


failed to comply with the conditions of his status as a visitor in transit. 
7. Thereafter, on to-wit March 27, 1957, plaintiff requested relief 
under Section 243 (h) of the Immigration and Nationality Act on the 
ground that he would be subject to physical persecution if deported to 
Poland. 
8. Pending disposition of plaintiff's request under 243(h), the 


Regional Commissioner, Northeast Region, on his own motion, on 

June 25, 1957, reopened the proceedings under Section 6 of the Refugee 
Relief Act of 1953. Thereafter, on December 16, 1957, the Regional 
Commissioner again denied the requested application for relief on the 
ground that the plaintiff had not established that he would be persecuted 
or that he feared persecution on account of race, religion, or political 
opinion if he returned to Poland. On February 21, 1958, the aforesaid 
Regional Commissioner denied plaintiff's motion to reopen and re- 
consider said proceedings. 
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9. Plaintiff's application to withhold deportation to Poland under 
Section 243(h) of the Immigration and Nationality Act has likewise been 
denied by the agents of the defendant. 

10. Plaintiff avers that he is eligible for adjustment of his status 
under Section 6 of the Refugee Relief Act of 1953 and for relief pursuant 
to Section 243(h) of the Immigration and Nationality Act and that the 
denial of same by the duly authorized representatives of the defendant 
was arbitrary and capricious. 

11. A final order of deportation has been entered against the 
plaintiff and the defendant is threatening to deport him, and unless 
restrained will do so. 

WHEREFORE, plaintiff prays for judgment, 

(a) Declaring that he is eligible for adjustment of his status under 
Section 6 of the Refugee Relief Act of 1953 ; 

(b) Declaring that he should be granted relief under Section 243(h) 
of the Immigration and Nationality Act on the ground that he would be 
subject to physical persecution if deported. 

(c) Restraining the defendant from apprehending and deporting 
plaintiff, and for such other and further relief as may be appropriate. 

SPIEGLER AND ALPHER 
/s/ By: Ernest M. Shalowitz 


Attorneys for Plaintiff 
* * * 


[ Filed July 28, 1958] 
ANSWER 
First Defense 
The Court has no jurisdiction over the subject matter. 
Second Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Third Defense 
Answering specifically the numbered paragraphs of the complaint, 
the defendant avers: 
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1. Defendant is not required to answer the allegations contained 
in paragraph 1. 
2. Admitted. 
3. Admitted. 
4. Defendant is without knowledge sufficient to form a belief as 
to the allegation contained in paragraph 4. 
. Admitted. 3 
. Admitted. 
. Admitted. 
. Admitted. 
. Admitted. 
10. Denied. 
11. Admitted. 
WHEREFORE, having fully answered the allegations of the com- 
plaint, defendant demands judgment together with costs of this action. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United 
States Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


/s/ Sylvia A. Bacon 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed December 19, 1958] 


MOTION FOR RESTRAINING ORDER AND 
PRELIMINARY INJUNCTION 


The plaintiff, by his attorneys, upon the complaint and other 
papers filed herein, moves the Court for an order granting a restrain- 
ing order and a preliminary injunction against defendant pending deter- 
mination of this suit and until further order of this Court, restraining 
defendant: 

1. From apprehending plaintiff; 


Leave to file granted in absence 


of pre-trial judge. 
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2. From deporting plaintiff; and 


3. For such other and further relief as may be appropriate. 
SPIEGLER AND ALPHER 
/s/ By: Ernest M. Shalowitz 
Attorneys for Plaintiff 
* * ak 


Denied in view of Administrative Stay of Proceedings granted by 
defendant until Jan. 5, 1959 


/s/ D. Pine, J. 
12/19/58 


[ Filed December 19, 1958] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant by his attorney, the United States 
Attorney for the District of Columbia, and moves this Court for sum- 
mary judgment in favor of defendant for the following reasons: 
1. The complaint fails to state a claim upon which relief 
may be granted. 
The Court is without jurisdiction to review denial of 
suspension of deportation. 
Immigration and Naturalization Service File No. A-7243144 
which is attached hereto and made a part hereof discloses 
that there is no genuine issue of fact and that defendant is 
entitled to judgment as a matter of law. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Leave to file granted Principal Assistant United 
Pine, J States Attorney 


12/19/58 /s/ E. Riley Casey 
fH) Assistant United States Attorney 


/s/ Sylvia A. Bacon 
Assistant United States Attorney 


[ Certificate of Service] 





[ Filed January 2, 1959] 


EXHIBIT A 


JEWISH TELEGRAPHIC AGENCY DAILY BULLETIN, June 12, 1958 
* * * * 


ANTI-SEMITISM PREVAILS IN ALL SPHERES OF LIFE IN POLAND, 
OFFICIAL SAYS 


VIENNA, June 11. (JTA) -- Anti-Semitism has penetrated and is 
being tolerated in practically every phase of life in Poland today, in- 
cluding the Communist Party, the government, the educational system, 
courts and police, according to an official report made to the Central 
Committee of the United Workers (Communist) Party of Poland. The 
report, just received here, was written by Alexander Slav, secretary of 
the Central Committee's Commission on National Minorities. 

Calling for the closing of the gap between Communist Party theory 
and government law on the one hand, and practice on the other hand, Mr. 
Slav denounces sharply "the negative manifestations of discrimination, 
harrow nationalism and anti-Semitism which have come to the surface 
recently among various groups of Polish society.” 

The "Polish masses," according to Mr. Slav, are on the whole 
free of "narrow nationalism."' He attributes much blame for such 
manifestations to national minorities such as the Ukrainians, White 
Russians, Lithuanians, Czechs and Slovaks living in Poland. The Com- 
munist official declares there are 600,000 members of these national 
minorities in Poland, but warns that "the political effects of the prob- 
lem cannot be measured by figures alone." The effects, he holds, 
penetrate the entire country. 

Mr. Slav calls attention to a resolution adopted by the leaders of 
the Federation of Jewish Cultural Organizations which held that the 
“narrow nationalism and anti-Semitism stems from those who are 
enemies of the country's system." But he accuses Communists, and 
members of government alike of frequently refusing to discuss the 
problem of anti-Semitism, ignoring those problems. Even the Com- 
munist Party's official daily newspaper, 'Tribuna Lyuda," has paid 
insufficient attention to the problem, he said. 
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While the Communist official cites precise figures as to the 
numbers among other national minorities, he does not disclose the 3 
figure about the number of Jews left in Poland. He concedes that "in the 
last two years, the Jewish population has decreased significantly,"" with- 
out mentioning the fact that nearly all of the Jews who left Poland recently 
emigrated to Israel. "The reason for the decrease in Jewish population," 
he declares, "are very complicated, but many of these reasons stem from 
the tragic past." However, he emphasizes that anti-Semitism is present 
at this time. 

He blames "administrative organs" and insufficient application of 
the laws for anti-Semitism. He cites reports spread by "various anti- 
Semites and reactionaries" who contend that Jews monopolize executive 
positions in the country. In reply to such "legends," Mr. Slav provides 
figures claiming that 52 percent of the Polish Jews are engaged in light 
or heavy industry; about 20 percent are in government-owned com- 


mercial enterprises or in civic work, while 12 percent are artisans. 
*x * * * 


[ Filed January 2, 1959] Sar aT eer EXHIBIT B 
[ The Washington Post and Times-Herald, May 9, 1958] 


POLES REPORT GRAVES OF 
JEWS DESECRATED 

LODZ, Poland, May 8 (AP) Sixty-eight 
Jewish graves were reported desecrated today 
in Poland's worst outbreak of anti-Semitism in 
more than a year. 

Vandals upturned memorial stones and 
chalked slogans on others in the main Jewish 
cemetery of Lodz. 

The desecration came just after the ashes 
of several hundred Jews had been taken to the 
cemetery for reburial. They had died in Stuttof, 
a World War II labor camp run by the Germans 
at Lublin, in eastern Poland. 
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Lodz, with 700,000 population, is Poland's 
second largest city. Once more than 100,000 
Jews lived here. Wartime killings and postwar 
migration have reduced the Jewish community 
to a few thousand. More are leaving for Israel 
every day. 

Anti-Semitic feeling, which long had smouldered 
in Poland, broke to the surface in 1956 and produced 
scattered acts of violence. 


[ Filed January 6, 1959] 


ORDER 

This cause having come on for hearing on defendant's Motion for 
Summary Judgment and plaintiff's Motion for Preliminary Injunction, 
and the Court having considered the pleadings, exhibits and oral argu- 
ments of Counsel, and it appearing to the Court that there is no genuine 
issue of material fact and that defendant is entitled to judgment as a 
matter of law, it is by the Court this 6th day of January, 1959, 

ORDERED that defendant's Motion for Summary Judgment be and 
the same hereby is granted and that judgment with costs be and the same 
hereby is entered for defendant dismissing the complaint, and it is 

FURTHER ORDERED that plaintiff's motion for preliminary in- 
junction be and the same hereby is denied. 

/s/ Edward A. Tamm 
District Judge 


[ Certificate of Service] 


[ Filed January 6, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 6th day of January, 1959, that George 
Samuels, Plaintiff, hereby appeals to the United States Court of Appeals 
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for the District of Columbia from the judgment of this Court entered on 


the 6th day of January, 1959 in favor of Defendant against said Plaintiff. 


/s/ Ernest M. Shalowitz 
Attorney for Plaintiff 


* * * 
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_COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In a case where an admittedly deportable alien entered 
the United States on a fifteen-day transit visa but has 
continuously refused to leave the country (even after the 
granting of his request for voluntary departure) for a 
period of nearly ten years, the questions presented, in the 
opinion of appellee, are as follows: 


_ 1. Does not the record reflect that appellant failed to 
‘sustain his burden of supporting his application for re- 
hef under Section 6 of the Refugee Relief Act of 1953 
with sufficient and competent evidence? 

2. Does not the record show the administrative denial 
of relief under Section 6 to be supported not only by ap- 
pellant’s failure to sustain such burden but on other valid 
grounds? 

3. May the administrative denial of suspension of de- 

portation under Section 243(h) of the Immigration and 
Naturalization Act of 1952 be subject to judicial review 
in the absence of any procedural error being asserted by 
appellant or shown on the record? 
_ 4 Assuming arguendo that the merits of administra- 
tive denials under Section 243(h) may be reviewed by the 
Court, was not the administrative determination in the in- 
stant case predicated upon ample grounds shown on the 
record so as to preclude reversal in any event? 
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Counterstatement of the Case 
Statutes Involved 


Argument: 


I. The Administrative Denial of Adjustment of Status 
Under Section 6 of the Refugee Relief Act Was 


II. The Denial Of Suspension Of Deportation Under 
Section 243(h) Of The 1952 Act Was Not Arbi- 
trary And Is Not Subject To Judicial Review.......... 


Conclusion 
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United States Court of Appeals 


For tHe District or Cotumsia Crrcurr 
No. 14,893 


Gzorce SAMUELS, APPELLANT, 
v. 


Wim P. Rocers, Attorney General of the 
United States, appeLLEE. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The instant appeal is from an order of the District 
Court granting appellee’s motion for summary judgment 
and dismissing a complaint which sought a judgment de- 
claring appellant’s rights to remain in the United States 
and enjoining appellee from enforcing an outstanding 
order of deportation. | 

This case involves an admittedly deportable alien who 
entered the United States on a temporary basis for a 
fifteen day period, but who subsequently has refused to 
deport for nearly ten years. As reflected by the record 
on appeal (including the Immigration and Naturalization 
Service file), appellant is a native and national of Poland 


(1) 











2 


and a last resident of China. He was admitted to the 
United States from China on May 28, 1949 on a transit 
visa which was valid until July 13, 1949, but thereafter 
has remained in the United States continuously. He was 
ordered deported on the ground that he remained in the 
United States for a longer period than necessary. 

Appellant applied for suspension of deportation under 
Section 19(c)(2) of the Immigration Act of 1917 and his 
application was submitted to Congress for approval. On 
November 24, 1953, he was informed that Congress had 
failed to approve his application within the allotted time. 

On May 25, 1955, appellant applied for relief under 
Section 6 of the Refugee Relief Act of 1953 and was 
accorded an administrative hearing on May 25, 1955 (Ex- 
hibit G, IN.S. filed). The relief was denied on Novem- 
ber 2, 1955. However, the Service on January 3, 1956, 
granted his request for voluntary departure, in lieu of 
deportation, provided that he exercise the privilege before 
March 3, 1956. Nonetheless, he failed to depart and, on 
March 5, 1956, a warrant of deportation was issued on 
the ground that he remained in the United States for a 
longer time than permitted under the regulations. 

On June 25, 1957, the Section 6 proceeding was re- 
opened on motion of the Immigration and Naturalization 
Service and further hearings were held on May 3, 1957, 
July 5, 1957 and October 9, 1957 (Exhibits D, E and F, 
I.N.S. file). The requested relief was again denied on 
December 16, 1957 (Exhibit C, ILN.S. file; J.A. 3-5) on 
the ground that: 


“The record reveals that the appellant has had 
dealings with individuals reputed to be sympathetic 
to the communist cause in China and that he carried 
on negotiations with an organization affiliated with 
the U.S.S.R. and the Trade Section of the Soviet 
Embassy in the United States. In view of such con- 
nections and business transactions with communist 
organizations and individuals sympathetic with the 
communist cause, it is our conclusion that the appli- 
cant has failed to establish that he would be perse- 
cuted or that he fears persecution if returned to a 
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| 
. . i 


country under communistic domination. Accordingly, 
his application will be denied.” 
On February 25, 1958, appellant applied for relief 
under Section 243(h) of the Immigration and Nationality 
Act of 1952 and was accorded an administrative hearing 
(Exhibit B, L.N.S. file). The relief was denied on March 
17, 1958 (Exhibit A, I.N.S. file; J.A. 5-7 ). | 
The complaint, together with a motion for a restrain- 
ing order and a preliminary injunction, was filed on May 
29, 1958. By the complaint, appellant sought a declara- 
tion that he should not be deported, thus bringing into 
issue the above-noted denials of his motions under Section 
6 of the 1953 Act and Section 243(h) of the 1952 (Act. 
(J.A. 7-9.) The answer, which denied the material alle- 
gations of the complaints, was filed on July 28, 1958 (J.A. 
9-10). | 
Appellant’s motion for a restraining order and prelimi- 
nary injunction was denied without prejudice by the Dis- 
trict Court (Curran, J.) on June 18, 1958. Thereafter, 
appellant on December 19, 1958, moved again for a/re- 
straining order and preliminary injunction, which was 
opposed by appellee. On December 19, 1958, appellee 
filed his motion for summary judgment, to which was 
attached the Immigration file referred to above (J.A. 11). 
Following a hearing on January d, 1959, the District 
Court (Tamm, J.) granted appellee’s motion for sum- 
mary judgment and dismissed the complaint. Although 
the court on January 6, 1959, further ordered that ap- 
pellant’s motion for preliminary injunction be denied 
(J.A. 14), a separate order for preliminary injunction 
pending appeal but expressly limited to a fifteen day 
period was entered on the same date. | 
The notice of appeal was filed on J anuary 6, 1959 (J.A. 
14-15). An injunction pending the hearing and disposi- 
tion of the appeal, as well as the expedition of briefing 
and argument, was ordered by the Court on J anuary '23, 
1959.2 | 





1 Counsel for appellee has more recently been advised by ‘the 
Immigration and Naturalization Service that travel authorization 
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STATUTES INVOLVED 


Section 6, Refugee Relief Act of 1953, 67 Stat. 400, 50 
US.C.A. App. § 1971(d) provides, in pertinent part: 


“Any alien who establishes that prior to July 1, 
1953, he lawfully entered the United States as a 
bona fide non-immigrant and that he is unable to 
return to the country of his birth, or nationality, or 
last residence because of persecution on account of 
race, religion, or political opinion may . . . apply to 
the Attorney General of the United States for an 
adjustment of his immigration status.” 


Section 243(h) of the Immigration and Nationality Act 
of 1952, 66 Stat. 212, 8 U.S.C.A. §1253(h) provides: 


“The Attorney General is authorized to withhold 
deportation of any alien within the United States to 
any country in which in his opinion the alien would 
be subject to physical persecution and for such pe- 
riod of time as he deems to be necessary for such 
reason.” 


SUMMARY OF ARGUMENT 


In an effort to forestall deportation following the ex- 
piration of a fifteen-day transit visa nearly ten years 
ago, appellant seeks the extraordinary relief afforded 
under Section 6 of the Refugee Relief Act of 1953 and 
Section 243(h) of the Immigration and Naturalization 
Act of 1952. The denials of relief under these statutes, 
following extensive administrative hearings, form the 
basis of the present complaints. Appellant, however, 
does not allege any procedural errors in the administra- 
tive proceedings but challenges the grounds relied upon 
by the administrative authorities for denying the relief 
sought. It is submitted that the administrative file now 


to effect appellant’s deportation to Poland was issued by the Polish 
Embassy in Washington, D.C., on November 21, 1958, and is valid 
until May 20, 1959. Further, previous experience in obtaining ex- 
tensions of such authorizations would indicate that a long period 
of delay would be encountered if appellant is not deported prior to 
the latter date. 
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& part of the record on appeal adequately. supports | the 
administrative determinations. Judicial review of | the 
administrative proceedings, nonetheless, is limited, land 
appellant has established no errors requiring reversal of 
the District Court’s action in upholding the administra- 
tive decisions. | 

Denial of the requested relief under Section 6 of |the 
1953 Act is supported not only by appellant’s failure to 
sustain his burden of presenting sufficient and competent 
evidence but additionally upon the other grounds noted 
in the administrative decision. Appellant notably failed 
to present in the administrative hearings any competent 
evidence of conditions in Poland and, more especially, 
the likelihood of his being affected thereby. He has not 
lived in Poland for many years and no evidence was pre- 
sented as to past public political activities on his part. 
Fear of persecution by individuals or groups, rather than 
by a foreign government or its officials, is not a proper 
basis for affording the extraordinary relief sought. | 

Appellant may not bolster the record subsequent to the 
administrative hearings by assertions, newspaper clip- 
pings, and magazine articles. Nor may the Court,; in 
lieu of the omitted evidence, now take judicial notice} of 
matters not of common or general knowledge which,| in 
this instance, might conceivably: have been established | by 
competent evidence. Testimony or depositions of the 
authors of the newspaper and magazine articles con- 
cerned, refugees, tourists, and perhaps diplomatic per- 
sonnel having personal knowledge of conditions in Poland 
was not shown to be unavailable. Appellant, in any 
event, has failed to show a rational basis underlying his 
fear of persecution. Furthermore, his associations and 
business transactions with persons and agencies connected 
with the Communist cause are such as to indicate grave 
doubt that he would be persecuted upon return to his 
native country. | 

The grounds supporting the denial of Section 6 relief 
also warranted the denial of Section 243(h) relief. But, 
Since appellant does not assert and the record fails to 
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reflect any procedural errors in the Section 243(h) pro- 
ceedings, judicial review of the administrative denial is 
precluded. 


ARGUMENT 
L 


The Administrative Denial Of Adjustment Of Status Under 
Section 6 Of The Refugee Relief Act Was Proper 


The administrative denial of relief under Section 6 of 
the Refugee Relief Act of 1953 was reached only after 
the holding of the extensive hearings noted in our Coun- 
terstatement. The transcript of these hearings, which is 
contained in the I.N.S. file now a part of the record on 
appeal, simply does not reflect any error in the adminis- 
trative proceedings as would be entitled to judicial 
review. 

Undisputably, judicial review of administrative deci- 
Sions is limited. And, the fundamental principles of 


court review of such decisions apply equally to that of 
Section 6 proceedings. The limited extent to which the 
latter proceedings may be subjected to judicial review has 
been noted in the decision in Fong Sen v. Immigration 
and Naturalization Service, 137 F.Supp. 236 (D.C.E.D. 
La., 1956), affirmed, 234 F.2d 656 (Sth Cir. 1956), as fol- 
lows (137 F.Supp. at 238) : 


“. . - Unless, upon the record of the administrative 
hearing afforded petitioner, the proceedings are man- 
ifestly unfair, discretion manifestly abused, error of 
law committed or unless these proceedings contain no 
substantial evidence, considering the record as a 
whole, to support the administrative finding, that find- 
ing must stand. Universal Camera Corp. v. National 
Labor Relations Board, 340 U.S. 474 . msec 


Measured against those standards of review, the adminis- 
trative finding in the instant case (J.A. 3-5) is amply 
supported by the record before the Court. 

As reflected by the trans.cript of the administrative 
hearings (found in the record as part of the INS file), 
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appellant was represented by retained counsel and had 
ample opportunity to present evidence. The evidence 
presented by appellant included only his own testimony 
in response to the questions by Government counsel rd 
the affidavits of various religious leaders respecting his 
religious activities and beliefs. Significantly, he failed to 
present any evidence of the manner in which Jews or 
non-Communists are treated in Poland or China and, es- 
pecially, evidence of past public political activity on his 
part. | 

The crux of the case is appellant’s failure to satisfy 
the burden of presenting evidence that rests upon all ap- 
plicants in proceedings of the nature here concerned. 
Under Section 6, Congress permitted an exception to de- 
portation to be made only where an alien establishes that 
his deportation would result in “persecution or fear of 
persecution on account of race, religion or political opin- 
ion.” The alien’s burden is not easily discharged. | 

Apparently recognizing the possible inadequacy of the 
evidence presented by appellant in the administrative 
proceedings, he now attempts (as he did in the trial 
court) to bolster the record with assertions, newspaper 
clippings and magazine articles and, further, by having 
the Court, in lieu of the omitted evidence, take judicial 
notice of matters more properly subject to proof in the 
administrative proceedings. In the instant case, appellant 
made no proffer of evidence as to conditions abroad such 
as might conceivably be shown through the testimony or 
depositions of persons conversant therewith, e.g. authors 
of books, writers of newspaper and magazine articles, or 
any of the many refugees, tourists, diplomats or others 
who have come from Poland recently. And appellant, 
who has not lived in Poland for many years, cannot tes- 
tify as to his own knowledge of present conditions in that 
country. | 

Evidence as to conditions in Poland and the likelihood 
of appellant being persecuted upon his return to that 
country must be competent and reliable in order to be ac- 
corded any weight. The probative value of testimony nat 
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based on personal knowledge, documentary evidence ap- 
pearing to be biased or politically motivated, and the tes- 
timony of someone (including the alien) deeply interested 
in the outcome of the proceedings is subject to grave 
criticism. United States ex rel. Paschalidis v. District 
Director, 143 F.Supp. 310, 313 (D.C.S.D.N -Y., 1956). Ap- 
pellant’s mere statements may not sustain the burden. 
Fong Sen v. Immigration and Naturalization Service, 
supra, 137 F.Supp. at 238. And, hearsay statements of 
persecutions, such as might be found in newspaper and 
magazine articles, likewise will not sustain the burden. 
This has been emphasized in the decision in Lukman v. 
Holland, 149 F.Supp. 312, 315 (D.C. Pa., 1957), in the fol- 
lowing language: 


“. .. it may be helpful to counsel for aliens sub- 
ject to similar deportation orders in cases coming 
before this court in the future to suggest that, if the 
court is to be asked to rely on news report clippings 
from newspapers, counsel should make, at the least, 
some showing that this is the only evidence available. 


In this case, counsel relies on one sentence in a news- 
papef report, and such a hearsay statement would not 
seem sufficient to sustain the burden imposed on 
plaintiff under the above-mentioned Section 6, even 
if the court had to consider the above-quoted lan- 
guage.” 

The judicial notice now sought by: appellant would not 
seem to be justified, in any event, by the reported recent 
events in Poland respecting its more independent rela- 
tionship with the Soviet Union and the increased free- 
doms and religious activities being permitted the Polish 
people. The extent of such religious discrimination as 
may exist in Poland and, more particularly, the likelihood 
of its having any substantial effect on appellant simply is 
not reflected by the record or anything set forth by him 
in either this Court or the District Court. 

Courts, therefore, should refuse to take judicial notice 
of events not matters of common or general knowledge 
and which, as here, logically may be subject to proof by 
competent evidence. Certainly, the requested assumptions 
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as to conditions abroad may not be indulged in at any 
stage of the proceedings where evidence in the form of 
the testimony or depositions by writers, authors, refugees, 
tourists, diplomats and others is not shown to be EEN 
able. 

Evidence of harassment by individuals or groups, 
rather than by a foreign government or its officials, does 
not establish the showing of “persecution” required by 
the statute, even assuming arguendo the presence of such 
evidence in the administrative record. The “liberal” con- 
struction of the statute which appellant seeks simply may 
not be afforded in the light of the record herein. His 
reliance on the isolated decision of a federal district court 
in Petition of D’Antonio v. Shaughnessy, 139 F.Supp. 
(D.C.S.D.N.Y. 1956), is simply misplaced. Wholly unlike 
the instant case, the exceptional situation there presented 
was that of a denial of all opportunity to present evidence 
with respect to the specific nature and extent of the threat 
or fear of persecution to which the aliens claimed they 
would be exposed upon deportation to their native coun- 
try. In the instant case, appellant simply did not avail 
himself of the several opportunities afforded to present 
such evidence. | 

The decision in the D’Antonio case not only stands 
alone, but even appears to be contrary to other decisions 
in the same court wherein the term “persecution” has not 
been given the broad construction here urged. United 
States ex rel. Miletic v. District Director, 108 F.Supp. 719 
(S.D.N.Y. 1952); United States ex rel. Wei Chen Poa v. 
Shaughnessy, Civ.No. 118-39 (S.D.N.Y. 1957), Dimock, I, 
unreported; United States ex rel. Chan Kan Sung v. 
Shaughnessy, Civ.No. 118-96 (S.D.N.Y. 1957), Dimock, J., 
unreported. The D’Antonio decision, furthermore, is ex- 
pressly contrary to what appears to be the better view 
expressed by Chief Judge Kirkpatrick in the decision in 
Lavdas v. Holland, 130 F.Supp. 514 (D.C.E.D. Pa. 1956), 
which was affirmed in Lavdas v. Holland, 235 F.2d 955 (3d 
Cir. 1955), about six months after the former decision. 
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The Lavdas case, but not the D’ Antonio case, is almost 
precisely parallel to the instant situation. In Lavdas, the 
applicant sought to establish “persecution or fear of 
persecution” on account of political opinion by presenting 
evidence somewhat stronger than that in the instant case. 
First, he testified that he had left to his last abode to 
escape the Commnnists. Then, he introduced testimonials 
from others as to his beliefs. But, like the instant case, 
he failed to make the requisite showing of publie or pri- 
vate activity in the political struggles and controversies 
of the times. 

In affirming the lower court, the Third Circnit held in 
circumstances analogous to those present here that the 
alien had failed to sustain his burden. The appellate 
tribunal, therefore, found it unnecessary to decide or even 
discuss whether or not “fear of persecution” meant only 
that by or with the sanction of a foreign government, 
Stating in part (235 F.2d at 958): 


“If the evidence would support a factual conclusion 
that in 1955 appellant had some reasonable basis to, 
fear such persecution by underground forces in, 
Greece, the point would require decision. But we 
find the conclusion unavoilable that appellant has 
failed to show any rational basis for even the sort of 
fear of persecution he tried to establish. That eval- 
uation is enough for the decision of this case.” 


Citing the Third Cireuit decision in Lavdas, another 
court has again emphasized the need for showing a 
rational basis for fear of persecution by stating in the 
decision in Mascarin v. Holland, 143 F.Supp. 427, 429 
(E.D. Pa., 1956) : 


“To support his position [that he would be perse- 
cuted if returned to Italy or Yugoslavia], Mascarin 
must show that there is a rational basis underlying 
his fear of persecution.” 


In the instant ease, such evidence as appellant presented 
below simply failed to establish a rational basis for his 
claimed fear of persecution and, standing alone, amply 
warranted the conclusions reached by the authorities 
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charged with the administration of the immigration stat- 
utes. | 

Apart from appellant’s failure to sustain his burden, 
other evidence (confirmed by him in the administrative 
hearings) was adduced to show his past negotiations not 
only with individuals in China who were reputed to \be 
sympathetic to the Communist cause, but also with an or- 
ganization affiliated with the Soviet Union and with the 
Trade Section of the Soviet Embassy. After outlining the 
evidence, the administrative decision concludes in part 
(J.A. 4-5): | 


“. . . In view of such connections and business trans- 
actions with the Communist cause, it is our conclu- 
sion that the applicant has failed to establish that he 
would be persecuted or that he fears persecution if 
returned to a country under Communist domination.” 


Consideration of such evidence of record and the con- 
clusion drawn therefrom are neither erroneous nor arbi- 
trary. The claimed persecution, essentially requiring a 


determination by the Attorney General or his delegate as 
to the nature of political conditions in Poland, permitted 
resort to additional information. Thus, as stated in the 
analogous decision in Cha’o Li Chi v. Murff, 250 F.2d 854, 
857 (2d Cir. 1957) : | 


“Under 8 U.S.C. § 1253(h), the Attorney General) is 
authorized to withhold deportation of an alien to any. 
country in which, in his opinion, the alien would ibe 
subject to physical persecution. We held that the 
Commissioner, in denying an application under this 
section, could resort to confidential information out- 
side the record without denying a resident alien pro- 
cedural due process. United States ex rel. Dolenz v. 
Shaughnessy, 2 Cir., 206 F.2d 392. The Commission- 
er’s decision under the Refugee Relief Act, § 6, 
whether or not the alien has established that he is un- 
able to return to the country of his birth because jof 
fear of persecution is the same kind of decision, i.e., 
it depends not only upon the petitioner’s background, 
but on conditions in the country of his birth. Con- 
gress apparently intended no different procedure ‘in 
ascertaining these conditions for the purposes of a 
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Section 6 application. Further, here the Commis- 
sioner did inform petitioner of the confidential infor- 
mation on which the decision in part was based. Al- 
though petitioner was not informed of the source of 
this information, he was given the opportunity to 
rebut it. The information (which the petitioner ad- 
mitted and explained) can be interpreted to show that 
he will not be persecuted upon his return to Red 
China. The Commissioner’s conclusion is thus far 
from arbitrary or capricious.” 
Since the record as a whole substantially supports the 
administrative denial of Section 6 relief, the agency’s de- 
cision may not be set aside. 


II. 


The Denial of Suspension Of Deportation Under Section 
243(h) Of The 1952 Act Was Not Arbitrary And 
Is Not Subject To Judicial Review 


Appellant was accorded ample opportunity at the hear- 
ing noted in the Counterstatement to support his applica- 
tion for suspension of deportation under Section 243(h) 
of the Immigration and Naturalization Act of 1952 with 
evidence respecting physical persecution upon deportation 
to Poland. The evidence adduced at this hearing, to- 
gether with that adduced at the prior hearings held on 
the Section 6 application hereinbefore noted, was fully 
considered and a decision denying the relief sought was 
duly rendered (J.A. 5-7 ya 

Since the above-described procedures were followed and 
inasmuch as the record reflects that due process was ac- 
corded appellant in the administrative proceedings, this 
Court is without jurisdiction to review further the denial 
of relief under Section 243(h). Here, the Attorney Gen- 
eral has clearly and properly exercised the discretionary 
power vested in him under that provision. 

The denial of relief under that section is a matter 
which may not be, and has never been, subjected to re- 
view by this Court. See, for example, Quan v. Brownell, 
101 U.S. App. D.C. 229, 248 F.2d 89 (1957). Appellant so 
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far has failed to cite any authority requiring courts to 
go beyond the face of the administrative decision to as+ 
certain or weigh such reasons or information as may be 
possessed by the Attorney General or his delegate in 
refusing the relief sought. | 

The power of discretion vested in the Attorney Gen; 
eral under Section 243(h), not unlike that conferred by 
section 244 of the same Act, must be considered as “un+ 
fettered”. See Jay v. Boyd, 351 U.S. 345, 354, 357 (1955); 
Hintopoulous v. Shaughnessy, 353 U.S. 72 (1957). In 
United States ex rel. Dolenz v. Shaughnessy, 206 F.2d 
392, 394-395 (2d Cir. 1953), the court there found that the 
modification of language between Section 243(h) and its 
predecessor statute— 


“... shows clearly, we think, that the withholding of 
deportation in cases where the alien fears persecution 
rests wholly in the administrative judgment and ‘opin: 
ion’ of the Attorney General or his delegate. The 
courts may not substitute their judgment for his, 
Doubtless a court might intervene to stay deporta, 
tion, if the Attorney General or his delegate should 
deny the alien any opportunity to present evidence 
on the subject of persecution or should refuse to con- 
sider the evidence presented by the alien. But we see 
nothing in the statute to suggest that the courts may 
insist that the Attorney General’s opinion be based 
solely on evidence which is disclosed to the alien. In 
his official capacity the Attorney General has access 
to confidential information derived from the State 
Department or other intelligence services of the Gov- 
ernment which may be of great assistance to him in 
making his decision as to the likelihood of physical 
persecution of the alien in the country to which he is 
to be deported. We believe Congress intended the 
Attorney General to use whatever information he has. 
To preclude his use of confidential information unless 
he is willing to disclose it to the alien would defeat 
this purpose. Moreover, the very nature of the deci- 
sion he must make concerning what the foreign coun- 
try is likely to do is a political issue into which the 
courts should not intrude. As was said in Chicago & 
Southern Air Lines v. Waterman S.S. Corp., 333 U.S. 
103, 111, 68 S.Ct. 431, 436, 92 L.Ed. 568: ‘But even if 
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courts could require full disclosure, the very nature of. 

executive decisions as to foreign policy is political, not 

judicial.’ ” 
The Dolenz decision has been followed in United States 
ex rel. Moon v. Shaughnessy, 218 F.2d 316, 318 (2nd Cir. 
1954) ; and Namkung v. Boyd, 226 F.2d 385, 389 (9th Cir. 
1955). See also Cha’o Li Chi v. Murff, supra. It has been 
emphasized more recently and succinctly in the decision 
in United States ex rel. Cantisani v. H olton, 248 F.2d 737, 
738-739 (7th Cir. 1957): 


“... The Attorney General or his delegate has 
been given a wide area of discretion in those cases 
where the alien believes that he would be subjected 
to persecution if deported to a Specific country. 
United States ex rel. Dolenz v. Shaughnessy, 2 Cir., 
206 F.2d 392, 394. However, where an alien has been 
accorded procedural due process and his application 
has received fair consideration, courts may not sub- 
stitute their judgment for that of the Attorney Gen- 
eral or his representative. See, United States ex rel. 
Ciannamea v. Neely, 7 Cir., 202 F.2d 289, 293.” 


The denial of Section 243(h) relief, as reflected by the 
administrative decision (J.A. D-7), rests in large measure 
upon the same grounds noted for the prior administrative 
denial of Section 6 relief. As seen, the transcripts of the 
hearings held on the Section 6 application were considered 
together w:th that of the subsequent hearing held on the 
Section 243(h) application. Therefore, the reasons ad- 
vanced by appellee in part I of the instant brief in sup- 
port of the administrative denial of Section 6 relief afford 
additional reasons why the denial of Section 243(h) relief 
should be upheld, assuming arguendo that the substantive 
merits of the latter decision are entitled to judicial review. 

Nonetheless, it seems abundantly clear from the above- 
noted decisions that even if the Court should take a con- 
trary view of the record, the administrative decision con- 
cerned may not be reversed. This is seen also from the 
recent decision in Almeida v. Murff, 159 F.Supp. 484, 485 
(D.C.S.D.N.Y. 1958) : 
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“It is the position of plaintiff, urged on this motion, 
that the ‘findings of the Special Inquiry Officer and the 
Acting Regional Commissioner are in error’. It may 
frankly be stated that if the Court had heard the 
evidence shown in the administrative file reviewed 
by the Court, the Court probably would not have 
reached the same conclusion as the Special Inquiry 
Officer. However, this is not the issue which is pre- 
sented to the Court. | 

“In the field of immigration and nationality Con- 
gress has vested the executive branch of the Govern- 
ment with wide discretionary powers, and the scope of 
judicial review is closely circumscribed. The question 
of whether deportation may be withheld under § 243 
(h) of the Immigration and Nationality Act rests 
wholly with the Attorney General or his delegate, and 
the Court may not substitute its judgment for the 
judgment of the Attorney General. United States ex 
rel. Dolenz v. Shaughnessy, 2 Cir. 1953, 206 F.2d 
392.” 


Accordingly, the denial of relief under Section 243(h) 
of the 1952 Act must be upheld. 





CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. | 


OLIVER GASCH, 
United States Attorney. 
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Assistant United States 
Attorneys. 
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